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CRIMINAL PROCEDURE BILL 2004 
Second Reading 

Resumed from 28 September. 
HON PETER FOSS (East Metropolitan) [11.02 am]:  The concept of this Bill is an excellent one, and I will not 
need to remind the House why this is so.  It is part of a package of Bills initiated some time ago, I believe, under 
a former Attorney General, and it is a sensible measure.  I indicated a problem I had with this Bill earlier on 
when the House was dealing with the Magistrates Court Bill; that is, I believe that all these significant law 
reform bills should be referred to the Standing Committee on Legislation.  I will be renewing that statement later 
on simply because, although they are accepted and endorsed in principle, these Bills contain a huge number of 
small procedural changes that can have a significant effect.  They need to be properly examined if they are to 
stand the test of time.  I understand from Hon Giz Watson that the Law Society of WA considers that it has not 
been properly consulted on this legislation.  If that were the case, it would be a matter of extreme concern.  This 
Bill was introduced at the end of August into the other place.  It was dealt with a month later virtually in one day 
and then transmitted to the Council.  It received its first reading in this House on 23 September and its second 
reading on 28 September.  The House took a break and then sat in Kalgoorlie, so there has not been a great 
opportunity to have a look at this vast amount of legislation.  This is not the first piece of legislation in this 
package that the House has dealt with in this way. 
The Criminal Procedure Bill 2004 consists of 164 pages on its own.  When this is combined with the other law 
reform Bills we are dealing with at the same time, the total amounts to several hundred pages, all of which 
consists of basic procedure and is quite technical.  We are supposed to rush all these Bills through at the end of 
the session.  I suggest that if the Attorney General wanted them dealt with properly he should have sent them up 
at least 12 months earlier.  The idea is that we should pass all these Bills because he happens to want it.  
Whenever I have inquired as to what the rush is, it is because the Attorney General wants it.  He might want it, 
but the problem is that if he wants it he should send it up in good time so that we can look at it properly.  
This House has been urged to pass Bills urgently a number of times because the Attorney General wants it.  The 
classic one was the Criminal Investigation (Exceptional Powers) and Fortification Removal Bill 2001.  The fuss 
we had in front of the Parliament about that!  The Attorney General had to have the legislation, and he was 
blaming this House for not getting it through quickly.  We got it through quickly, and then it was repealed 
without ever having been used.  Eighteen months went by and nothing happened.  I do not know if anyone 
remembers the fable about the little boy who cried wolf, but anyone who does will see the clear analogy with this 
Attorney General, who keeps wanting legislation passed quickly when he has no intention of actually using it.  
The reality is that if the Government wants to pass a good law it should take more time about it.  I am very 
concerned that this House is being asked to quickly pass important legislation - legislation that I thoroughly and 
completely endorse in principle.  I will make that quite clear - I thoroughly and completely endorse this 
legislation in principle.  I would be inconsistent if I did not.  However, it is because I thoroughly and completely 
endorse this legislation that I want to get it right.  That is the role of this House.  It is unfortunate that we have 
been presented again and again, principally by the same minister, with flawed legislation.  He does all his 
business the same way - “Hurry, hurry, hurry; we will pick up the details afterwards.”  He gets things done, and 
sometimes it is effective, but in dealing with the area of law reform it is more important to get it right. 
I am very concerned that this legislation, despite being of a nature that the Opposition supports, is suffering from 
the usual flaws in legislation from the Attorney General.  I am yet to see any legislation of his that one way or 
another he has not mucked up.  Whether that is due to the Attorney General or other interests, I do not know.  I 
draw the attention of the House to the processes - just one clause that I think epitomises the kinds of changes 
with which we have to be very careful.  I draw the attention of members to clause 13.  This clause epitomises 
what can happen.  This is an area in which I have had a bone of contention the whole time I have been in 
Parliament, whether in government or opposition.  The whole of part 2 deals with infringement notices.  We 
have gone from Parliament grudgingly allowing infringement notices to be used, but in each case carefully 
circumscribing circumstances under which they can be issued, to a part of a Bill that makes a major policy 
change.  It states that an infringement notice can be issued for any offence that has been prescribed.  That is the 
end of Parliament having a positive role in this process.  We must be on the lookout, and hope that the Joint 
Standing Committee on Delegated Legislation picks it up if we do not agree with it.  That may or may not be a 
good idea, but it is not something that can be slipped through in 10 minutes in the House, without a lot of 
attention being drawn to it.  To consider how things go wrong with this Attorney General we need only look at 
clause 13, which is a classic.  It deals with vehicle offences.  We all know what vehicle offences are, and in fact 
they are heavily defined in this legislation.  A vehicle offence is one involving driving, parking or being in 
control of a vehicle.  We all understand that.  Clause 13(1) reads, in part - 
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If under section 12(1) an infringement notice is served on a responsible person, the responsible person 
is to be presumed to have committed the vehicle offence alleged in the notice unless, within 28 days 
after the date of the infringement notice - 

(a) the modified penalty specified in the notice is paid; or 
(b) the responsible person informs an authorised officer specified in the notice that the 

responsible person was not the driver . . .  
I have always been upset about this area.  The police always want this provision so that people are deemed to 
have committed the offence - that is, all that is needed is that a person is deemed to have been the driver.  If 
people do not respond within 28 days, there is no point in going to court on a summons because at that stage the 
person is presumed to have committed the offence.  The vehicle number might have been wrong, no offence may 
have occurred and the person may not have been the driver, but all those matters are presumed.  What is the 
point in not responding to the notice and trying to get the matter to court?  The provision should read that the 
person is presumed to be the driver or the person in charge of the vehicle alleged to be involved in the vehicle 
offence at the time of the alleged offence.  That would be perfectly acceptable.  The alternative is available then 
in asking who was the driver.  The summons could be served on somebody else, and it would be a perfectly 
legitimate way to find out who was driving the vehicle.  It would eventually get to the person who was the 
driver.  I have no problem with that process, but I have a problem with presuming more than is necessary.  
Presuming that the person committed the offence takes away all the possible defences that the person might 
have.  At the least, it places the onus on the person to prove that he did not commit the offence.  All sorts of 
possibilities arise.  It might be alleged that the parking situation was not properly signposted.  The accused 
person must prove all the elements under this provision.  The person is presumed to be guilty of the matters one 
would normally expect a prosecution to prove.  That is outrageous.  It is a matter I have always disliked.  It has 
come up time and again.  Police like this - they want it.  I know that this provision comes from the police as their 
fingerprints are on it.  That is the case even though people can never get police around to take fingerprints; they 
are pretty useless at going around and taking people’s fingerprints.   

Hon Nick Griffiths:  I’m sorry; I didn’t hear that. 

Hon PETER FOSS:  I said that police are pretty useless at going around and taking people’s fingerprints - they 
are not interested.  One of my complaints about police is that they come around three days after a burglary and 
say it is not worth looking at the fingerprints.  When people say there are clearly some fingerprints, the police are 
not interested.  If police finally take fingerprints, they are never heard from again.  One of the reasons police are 
keen about DNA is that they can pick up DNA later than is the case with fingerprints.   
There are interests in government who get started on these proposals; they push their little barrows.  With a 
change of Government, the proposals pop up again.  A minister may be appointed who has not seen the 
proposals before or was not present at a cabinet discussion when somebody pointed out that they are outrageous.  
There might not be somebody in the present Cabinet who states that the proposals are outrageous, and asks his 
colleagues whether they have seen them before.  I hope a minister in Cabinet reads the Bills and checks them.  I 
do not think the Attorney General will pick up the flaws in the Bills other people bring to Cabinet because he 
does not pick them up in his own Bills.  

Hon Bill Stretch:  He’s too busy talking to the Press and abusing the Legislative Council.   

Hon PETER FOSS:  That is right.  It is a worry.  The Attorney General’s job is to be the principal law officer 
and law adviser to the Government, not to just prance around and issue media releases.  He should pick up such 
measures when government tries to slip them through.  He cannot pick them up in his own Bills, never mind 
other people’s Bills.  These proposals in the Criminal Procedure Bill always come up as people try to slip them 
in again and again.   
I now consider principle involved when bringing in a Bill to draw all these matters together.  Why is this a 
sensible Bill?  It puts in one place all law in relation to criminal procedure.  That is a very good idea.  It tries to 
ensure that inconsistency is taken out and that some standard form applies across the entire process.  Instead of 
having procedural provisions through the Road Traffic Act, the Act dealing with parking in the city of Perth - the 
one that first contained the presumption in leaving an infringement notice on a vehicle - the University of 
Western Australia Act and other Acts, they will be drawn together.  Those Acts will probably be found through a 
quick look at the consequential amendments.  It refers to the Animal Welfare Act, the National Trust of Australia 
(W.A.) Act and the University of Western Australia Act.   

Hon Nick Griffiths:  Did you have a role in drafting that one?  

Hon PETER FOSS:  I did.  I had a role in its coming in.   

Hon Nick Griffiths:  I thought so. 
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Hon PETER FOSS:  That is why I know about it.  The city of Perth measure is not in the consequential 
provisions, so it might already have been moved into the Road Traffic Act.  I know about this matter because I 
had a role in its coming into effect.   

The reality is that it is sensible to make these changes at this stage.  These matters were tried out in one Act, 
followed by another Act.  After trying it out for about 20 years, a good idea is formed about what the process 
should be.  It is a sensible approach.  If one consolidates these matters, serious and important legislation is 
created and this will set the tone for many years to come.  Despite the fact it is changing the process, it will 
ultimately affect people’s substantive rights.   

I have mentioned in the House before that I attended a lawyers dining club at the House of Lords during my time 
working in London.  We heard at that gathering from a South African QC who had been a senior commercial 
counsel in South Africa and who had gone to England and become a successful QC in London; it is not always 
easy for South African lawyers to make that transformation, but he had done so.  He was unusual in other ways.  
Although a commercial senior counsel, he had represented Steve Biko in a criminal matter.  Members who are 
old enough will no doubt remember that Steve Biko accidentally stepped through a window at the police 
headquarters in Port Elizabeth, although he was probably assisted by a couple of burly policemen.  Steve Biko 
became a significant person in the struggle by South Africans to get rid of Apartheid to give a proper role in 
government to the native people of South Africa.  At the lawyers dinner club the QC spoke about how South 
Africa ended up as a police state.  He started off the speech by telling a joke, which everybody laughed at.  He 
proceeded to tell how major substantive changes in law had not occurred, only small changes in procedure.  
After each incremental change in procedure, things were slightly worse.  He went through all the changes.  After 
about 20 years, they had a police state.  He told his joke again and nobody laughed.  His speech had such an 
impact because in the course of the 20 minutes or so he had been speaking, he changed our mental attitude to 
that joke.  Therefore, the Criminal Procedure Bill is not merely a technical law for lawyers; although, of course, 
lawyers are the most interested in it because they will have to work with it every day.  They also know the 
impact it may have on the people of Western Australia.  If we are not careful with procedural law, we can take 
away fundamental rights and make significant changes that, on the face of them, do not appear to be significant.  
That is one reason that I am concerned about this Bill even though I said earlier that it is fantastic legislation.  

I am becoming concerned about a small matter and I will suggest a small drafting change for the future.  Part 1, 
“Preliminary”, contains clause 1, “Short title”; clause 2, “Commencement”; and clause 3, “Interpretation”.  Other 
definitions are scattered throughout the Bill.  If someone were seeking a definition under, say, clause 20, and 
flicked first of all through the pages to clause 3 it might not be there, so the person would have to turn to page 
161 and “Defined Terms”, which lists the terms and the provisions under which they can be found.  However, a 
large number of the definitions are not in clause 3(1).  As a result, a person seeking definitions will have to flick 
through a lot of pages to find them.  A definition in clause 3(1) will often refer the reader to another clause; for 
example -  

Hon Nick Griffiths:  “Summons”.  

Hon PETER FOSS:  The definition under “summons” reads - 

. . . to an accused, means a document that complies with section 32(1);  

It creates something of a circular situation.  Clause 32(1) reads in part - 

A summons must - 

It does not define a summons.  That is one of the things that happens with legislation.  I suggest to those in the 
Parliamentary Counsel’s Office that when they want to include definitions in this way, it would be a good idea to 
list them all at the beginning of the Bill.  Under part 3, clause 18 reads - 

In this Part, unless the contrary intention appears - 

“adjourn” means . . . .  

It might not be a bad idea to list them all at the beginning of the Bill preceded by the words “In this Act, unless 
the contrary intention appears, these words mean” and then have in part 3, “unless the contrary intention appears, 
these words mean”.  In a Bill such as this, which will be used in practice every day, there is much to be said for 
listing all the definitions at the beginning or the end - I do not care where - so that they can be referred to in one 
place.  With legislation like this that contains many clauses, lawyers do not want to be flicking through 
numerous pages to find out what the words mean.  That is a practical issue, but it is important given the nature of 
the legislation.   

Clause 5 consolidates prescribed offences and modified penalties and states in part - 
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(1) Regulations made under a prescribed Act may prescribe an offence under the prescribed Act, 
or under any regulations made under the prescribed Act, to be an offence for which an 
infringement notice may be issued under this Part.  

This clause means that a regulation under a prescribed Act will bring this legislation into effect.  That is an 
important change in principle, and I do not know that I disagree with it.  We are now sufficiently used to 
modified penalties that we probably accept the principle of them.  When modified penalties were introduced, we 
had the attitude similar to that of those in Victorian England when they first saw motor cars or trains.  They felt 
someone with a red flag should be in front of a vehicle warning people that the vehicle proceeding with an 
unearthly speed was slightly behind the person with the flag.  People had to be warned that a vehicle was 
coming.  We have become sufficiently comfortable with the idea of infringement notices that we accept them.  
However, this Bill provides no limitation whatsoever.  Theoretically, modified penalties could be imposed for 
burglaries, rape and even murder.  Although I am speaking theoretically, I believe that modified penalties should 
cover only simple offences rather than indictable offences.  I am not comfortable with the concept of modified 
penalties when the matter may go on indictment.  In saying that, I am not even happy with that principle 
applying to indictable offences when a summary alternative is provided.  Some offences in the Criminal Code 
offer a simple offence as an alternative; in other words, it is not just a simple offence.  The offence is defined and 
then there are words to the effect of “on indictment so and so, summary penalty so and so.”  Some offences have 
a separate summary penalty.  Stalking is an example.  I would not like to think a person prosecuted for stalking 
could be given a modified penalty because the offender would not have been convicted.  Sure, the police might 
decide not to do that.  However, my experience with police in the area of stalking is that they are pretty slack.  I 
am not certain any offence contained in the Criminal Code should be given a modified penalty.  I would not like 
either an indictable offence - some are not in the Criminal Code - or an offence contained within the Criminal 
Code to be the subject of this new provision.  That would concern me.  The minister looks as though he is 
thinking of a response.   

Hon Nick Griffiths:  I am thinking about it.  I need to take instructions on the response, but I can think of a way 
around it.  

Hon PETER FOSS:  I can think of a way around it.  I raise this because I may be wrong and I would prefer to get 
the view of the public and the profession on this point.  It is sufficiently important legislation that we should hear 
their views.  The other matters that can be prescribed are sensible and obvious.   

Clause 7 is a very important clause.  Another major change in principle is effected by this Bill.  I am not sure that 
I am completely in support of it; that is, the abolition of private prosecutions.  I would agree that there is very 
little point in private prosecutions for indictable offences.  The reason for that is that if people cannot get the 
Crown on side, they are not going anywhere anyway.  Even under the old procedure it was pretty hard to get the 
Crown on side.  Under the new procedure it will be totally impossible.  Under the old procedure people would 
swear out a complaint, a matter would be returnable before a magistrate, the committal proceeding would take 
place, and at the end of the committal the magistrate would either commit or not commit.  People might think 
that at that stage they are fine; that they have got over the first hurdle, got a committal from the magistrate and 
that the next step is the judge and jury.  That is not the way it works.  To get before a judge and jury they need an 
indictment.  Historically, the only person who could sign indictments was the Attorney General.  That has been 
moderated over the years so that other people can sign on behalf of the Attorney General.  Those people include 
the Director of Public Prosecutions and persons authorised by the DPP.  Unless the Crown adopted the 
prosecution, people went nowhere.  If they did not get an indictment from the Attorney General - I am talking 
about indictable offences -  

Hon Nick Griffiths:  In respect of indictable offences, those who can present an indictment are ticked off by the 
Executive Council.   

Hon PETER FOSS:  Yes, but the essential thing about it is that they are all crown officers.  

Hon Nick Griffiths:  Yes. 

Hon PETER FOSS:  The historical situation remains.  People cannot go any further unless they get an 
indictment.  They cannot get an indictment unless they have the Crown on side.  Why bother to go through all 
that performance?  If the Attorney General would not indict, people then had to pay the cost of the prosecution 
because they had failed in their prosecution by not getting the indictment.  That is made even worse now because 
the criminal procedure on indictment means that a hand-up brief and a committal on the papers do not fit into the 
system of a private prosecution.  The procedure was really a dead letter, and I think a bit silly anyway.  However, 
private prosecutions did have some use, particularly when one takes into account some of the circumstances 
under which they occurred.  I am not saying they are a major part of our criminal law, but there have been some 
notable and important ones in the past.  I have no problem with abolishing the right to commence an indictable 
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offence for a private individual.  It is a total waste of time, and always was.  Certainly, since the procedural 
changes people do not even get the publicity to put pressure on the DPP. 
Hon Nick Griffiths:  Can you think of a recent example in which a matter was prosecuted privately? 

Hon PETER FOSS:  The only reason I cannot is that I have not been in private practice for 14 years.  

Hon Nick Griffiths:  Those that have attracted attention have been matters of a political nature that have 
proceeded on indictment in other jurisdictions. 
Hon PETER FOSS:  I certainly came across private prosecutions when in practice.  It was normally when people 
got fed up with their local council for not prosecuting somebody, got in there and succeeded.   
Hon Nick Griffiths:  Yes, local government cases, and from time to time assaults. 
Hon PETER FOSS:  Yes, definitely assaults.  Assaults are a classic example.  The police always say that it is a 
private matter, but people think that it is not a private matter if they got biffed on the nose when they were not 
doing anything.  It is unfair that people cannot commence for a summary offence.  I believe that is wrong.  

Hon Nick Griffiths:  There was a way around that, of course.  If somebody was defending, he would seek to have 
the matter dealt with on indictment.  He would take a risk.   

Hon PETER FOSS:  Yes, that is true, but at least it would mean that he would get as far as the DPP.  Everyone 
knows the police.  How often in assault cases do they say that it is the complainant’s evidence against that of the 
other person?  Why should the person not have the right to have that tried in a court to see if he is believed?  
Allegations against police officers are another example.  Of all the people someone might want to bring an 
assault charge against, the most notable are police officers.  There have been recent examples of it since I have 
ceased private practice.  People have prosecuted officers for assault.  I believe that matters have even been 
referred to the Commissioner of Police and the Director of Public Prosecutions as a result of allegations of false 
evidence by policemen.  It is wrong; in simple offences we must do something to allow it.  Even though it is a 
rare event, to be able to bring a private prosecution for a summary offence or for an offence capable of being 
tried summarily is an important civil liberty.  That is another area I am not happy with.  The reason I have raised 
it at this stage is, of course, that clause 7 provides for authorised and approved officers.  It says that regulations 
can be made under a prescribed Act and a person then becomes an authorised officer under that Act.  That is 
because throughout the Bill we will find the procedure is very much confined to authorised and approved 
officers.   
I do not have any problems with the practical methods of service and so forth until we get to clause 30, which is 
the one that I mentioned.  Where I start to have problems is at part 3, because we now have the concept of an 
authorised investigator.  It reads - 

“authorised investigator” means - 
(a) a person referred to in section 80(2)(a) to (e); 
(b) a police officer; 
(c) an officer of a prescribed public authority who is authorised by the public authority, 

or under a written law, to commence prosecutions; or 
(d) a person appointed under section 182 to prosecute offences who is acting in 

accordance with the terms of the appointment; 
This is a new concept of authorised investigator.  “Authorised investigator” is a good term.  It tells us quite 
appropriately what that person is; the person is an investigator, not an officer of the court, not a judge and not a 
clerk.  The person is to find out what has happened and, if necessary, bring criminal proceedings.  That is fine 
and is not a major difference.  It is rationalising across the whole gamut from policeman to perhaps officers of 
the Royal Society for the Prevention of Cruelty to Animals, shires, statutory authorities - name it.  They all come 
under that particular heading.  It is a very sensible move.  The only problem is with clause 20, which deals with 
when a prosecution is commenced and discontinued.  First, there is the provision that I said I cannot accept; that 
is, that only authorised persons can commence prosecutions, which is in clause 20.  We do have offences in 
which there is such a provision and the Act itself states that only an authorised person can commence a 
prosecution.  Some offences can be commenced only with the leave of the Attorney General.  In an appropriate 
case, that may be correct.  However, I cannot agree with the principle in clause 20 that there be no private 
prosecution.   
The problem arises at clause 23.  We have got away from the old idea of a complaint.  That was the old method 
by which prosecutions were commenced.  It was a very ancient process.  A person went to a justice of the peace 
- someone who had the authority and duty to keep the peace - and made a complaint on oath that someone had 
done something that offended the law; that a person had broken the King’s peace and merited prosecution.  
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Because the complaint was made on oath, if a person commenced a prosecution in that form and he swore a false 
oath, he could be prosecuted for wearing a false oath.  It was a very important false oath because it commenced a 
prosecution; it commenced the process by which a person might be deprived of his liberty immediately by being 
arrested.  A person might ultimately be deprived of his liberty through a trial.  That was the starting point and, if 
evidence were given later, a person could be prosecuted for perjury at a trial.  It had fairly important 
consequences.  Consequences flowed automatically from the fact that a person made a false oath to commence 
proceedings.  That is not necessary now.  Again, I do not have a problem with that.  However, I am not sure 
where the penalty goes for wrongly - not swearing because the word cannot be used - issuing a prosecution 
notice.  I cannot see a penalty in the legislation.  However, I may have missed it because of the limited time I 
have had to look at this.  Is it dealt with somewhere else?  Where is the penalty for people who falsely issue a 
prosecution notice?  A person’s life could be made a misery by issuing one just to give someone the absolute 
worries.  Clause 28 makes it easier to do that.  The clause states that a notice need not go anywhere near a court.  
Clause 28 states, in part, - 

(3) If the prosecution notice alleges one or more indictable offences, the prosecutor - 

(a) if he or she is an authorised investigator - 

We looked at that definition earlier; it is usually a policeman or it could be an officer of the Corruption and 
Crime Commission - 

 must either personally issue a summons to the accused or apply - 

(i) to a JP or a prescribed court officer for the issue of a summons to the 
accused; or 

(ii) to a magistrate of the court that will deal with the notice for an arrest warrant 
for the accused; 

A policeman does not have to obtain a summons from a court.  It can be issued by the policeman.  An 
“authorised investigator” indicates that a person is an investigator and not an officer of the court.  Such a person 
does not have a duty to the court.  It is the concept of a court process being issued by one of the litigants - one of 
the parties - being endorsed by that person and not using the court processes.  The policeman issues the 
summons.  I can remember when there were things called police courts.  They were not around when I was 
practising but people still used the term.  The old art gallery in Beaufort Street has the inscription “Police Court”.  
There were people called police magistrates; everything was run by the police.  Over time we have decided that 
that is not very appropriate.  We have decided that there should be some sort of division between the police and 
the magistracy and that we should no longer call police courts as such but simply Courts of Petty Sessions, 
irrespective of the type of magistrate.  We do not have police magistrates any more.  We passed a Bill the other 
day to try to get the Director of Public Prosecutions to do prosecutions.  It is all very sensible; they are all good 
policy decisions.  They are all representations of a change in attitude.  We have even had magistrates trying to 
get themselves called “Your Honour” so they can be a little more separated from the concept that they might 
have some administrative duties. 

Hon Nick Griffiths:  It didn’t happen. 

Hon PETER FOSS:  No, it did not happen; it was not tried.  We have the idea of the separation of the judiciary.  
I have some problems with part of that in the case of the magistracy.  However, I support the concept that a 
person attending court should have the view that he is being dealt with by someone independent and unbiased 
and not just a mate of a policeman.  I can remember that there were many magistrates who, if one appeared 
before them, would take the view that if a policeman said something happened, it happened.  That was enough.  
If a policeman said it, that was it.  I will not mention any names.  Lawyers had to come up with a defence totally 
different from that of the policeman not telling the truth or that the policeman was mistaken.  Policemen were 
never mistaken; policemen were eagle-eyed and had the capacity to remember everything.  The fact that things 
were written down in their notebooks and sounded very much like a lecture from the police academy was 
irrelevant.  The policemen were always right.  The mentality of police magistrates was still there.  People do not 
like being convicted and they certainly do not like being convicted by someone they believe is not impartial.  
The first thing a person receives now will not be a summons issued by the court - with a seal from the court and 
signed by the clerk or one of his officers - but a summons issued by a policeman.  I can see the convenience of 
that.  I can see how useful it might be for the efficiency of issuing thousands of summonses.  Do I like it and 
think it is good in principle?  No, I do not.  I do not think there is a need for policemen to swear complaints.  
However, we need a penalty for a false issuing of a complaint.  I am quite happy to set up procedures so a court 
can receive things electronically and issue them on the basis of that electronic receipt.  The courts can receive 
them in bulk.  I do not mind those things.  If we want to improve the efficiency of the procedures, I do not have a 
problem with that.  If the method is to bypass courts altogether and just have policemen issuing summonses, it 
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seems to me to be wrong.  It also seems to me to be fraught with the possibility of a court not knowing that a 
summons has been issued.  How will a policeman obtain a date for a hearing?  How do we know it will be 
convenient to a court?  How do we even know a magistrate will be in a country court on a certain date?  I 
suppose one could appear before a justice of the peace.  However, it seems that we are going back to the idea 
that policemen run police courts.  That is wrong in principle.  I cannot support that.  I have drafted an 
amendment to delete this provision altogether, so that it will state that a person must apply to a JP or a court.  
The minister may wish to look at that to see whether a process can be found that is both efficient and right in 
principle.  It is wrong in principle for a policeman to fix in a summons the date on which a person must attend 
court.  There are practical problems with that.  In principle, that cannot be allowed in this day and age.  It bucks 
the trend to date.  That is another reason that some practical solution must by found.   
If a person is not an authorised investigator - that is, a policeman - he must apply to the court.  If a person is an 
authorised investigator, he does not need to.  That is for indictable offences.  The one thing that is probably 
interesting in all of this and that might be positive is that the person can either issue a summons or apply for an 
arrest warrant.  The only one good thing about that is that he might not apply for an arrest warrant.  That is fairly 
unlikely, because police can arrest people in most places anyway, regardless of whether they are likely to get an 
arrest warrant from a magistrate.  It is the same case for one or more simple offences.  An authorised investigator 
can apply to a JP to issue a court hearing notice.  Again, the JP would issue a court hearing notice.  That is 
absolutely wrong.  The same thing applies to corporations.  Clause 30 states that the authorised investigator can 
put the date on the notice or summons but only if the date was nominated by a prescribed court officer.  I still 
think that the whole process of having a policeman’s name on it is not good.  The opportunities for that to go 
wrong are extraordinary.   

The Bill deals with various other things.  Those matters seem to be reasonably good and consistent with what has 
already been done.  Again, it is an awful lot of detail.  I will give an example.  Clause 35 deals with initial 
disclosures by a prosecutor.  Again, it is useful to have that provision in the legislation.  However, there is a huge 
amount of detail in that clause and it should be carefully looked at and commented on by the profession.   

The next big change is in division 4 of part 3, which deals with the procedure on charge of indictable offences.  
That reflects the changes that were recently made to criminal procedure law.  We probably need to look at 
clauses 43 and 44.  Clause 43 deals with administrative committals.  Subclause (1) states - 

If, under section 41(4), a court adjourns a charge, then when or at any time after the prosecutor 
complies with section 42 and before the new court date set under section 41(4) for the 
disclosure/committal hearing, the prosecutor may request the accused to consent to the court 
committing the accused for sentence or trial to a superior court with jurisdiction to deal with the charge 
without a disclosure/committal hearing.  

That is sensible.  Many people want their matter dealt with quickly.  This allows, with the consent of the 
accused, for it to go immediately to committal without a person having to continue to appear in court.  That 
seems to be a sensible way to do it.  When someone is charged with an indictable offence, he must attend court a 
number of times for various types of mention.   
I take members back to clause 41.  I apologise for not being as familiar with this Bill as I would like to have 
been, had we been given a bit more opportunity.  Clause 41(4) states - 

If the accused enters any plea other than a plea of guilty or does not plead to the charge, the court must 
adjourn the charge to a disclosure/committal hearing on a new court date that allows a reasonable 
time . . .  

I turn now to the disclosure committal hearing procedure under clause 44(1), which states -  

At a disclosure/committal hearing in relation to a charge, the court must - 

(a) if satisfied that the prosecutor has complied with section 42 - 
That is, that he has provided all the disclosures - 

(i) require the accused to plead to the charge;  
(ii) commit the accused for sentence or trial, as the plea requires, to a superior court with 

jurisdiction to deal with the charge; and 
(iii) comply with subsection (2); 

It is called a disclosure/committal hearing, but it is a very strange sort of animal compared with the old 
committal hearing system.  The Bill then states what is to be done if the court is not satisfied that there has been 
full disclosure.  The next thing that will happen is provided for under subclause (2), which states -  
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As soon as practicable after committing the accused for sentence or trial to a superior court under 
subsection (1), the court of summary jurisdiction must - 

(a) give the superior court a copy of - 
It then lists a number of items.  We should perhaps now go to clause 83, because other matters are dealt with 
after clause 44.  The next logical step is clause 83, which deals with indictable offences.  Subclause (1) states - 

A prosecution in a superior court against a person for an indictable offence may only be commenced by 
an authorised officer acting in the course of his or her duties. 

I am a bit concerned that that leaves out the Attorney General.  It is another fundamental departure in principle.  
The Attorney General is a derivation for the authority of everybody in the prosecutorial system.  I do not think 
that the Attorney General’s office should have to rely upon becoming an authorised officer to be able to indict, 
nolle or swear ex officio indictments, especially when we consider that the Director of Public Prosecutions Act 
enables the DPP to exercise the powers of the Attorney General.  If the Government makes a fundamental 
constitutional difference to an office that predates the whole concept of Parliament and even of cabinet 
government that will deprive the Attorney General of the power to indict and nolle unless he happens to be an 
authorised officer under clause 83 of the Bill, it will be wrong.   

Hon Nick Griffiths:  But clause 80(2)(a) refers specifically to the Attorney General.   

Hon PETER FOSS:  I am sorry.  I beg the minister’s pardon.  Again, it is one of those things that shifts from 
place to place.   

Hon Nick Griffiths:  If the committee were to remove that reference to the Attorney General, there would be a 
problem.  I do not think there is a problem.   

Hon PETER FOSS:  I find that I am getting caught, for the same reason that I mentioned earlier, with the 
confusion of the definitions, because I read the definition of “authorised officer”, and there is a different 
definition of “authorised officer” later in the Bill. 

Hon Nick Griffiths:  Yes. 

Hon PETER FOSS:  I beg the minister’s pardon.  That solves that problem.  I shifted between the two.  It shows 
that we have not really had the opportunity to look at this massive legislation in the way that we should have 
done.  That concerns me, because to the extent that I am able to speak on the Bill, it is in between huge amounts 
of other legislation, such as the State Administrative Tribunal Bill, the Magistrates Court Bill and every other 
Bill we have been dealing with recently.  I am having difficulty with it.  I do not know how any member who has 
never practised law can even scratch himself on this Bill. 

Hon Nick Griffiths:  I empathise with you.  However, I do not intend to propose that we deal with the committee 
stage of this Bill this week. 

Hon PETER FOSS:  While I am pleased with that, I do not think we are even in a position to deal with the 
second reading properly.  I am doing it under some sufferance.   

The whole concept of an indictment is kept, which I believe is excellent.  I would hate to see any possibility of 
the control over action in the superior courts being an automatic process that goes on from committal.  That 
would be a very retrograde step.  I believe the Crown must always keep the power to either go ahead with an 
indictment or not.  There are significant matters related to that.  The ex officio indictment is important as well, 
and it should not in any way be prevented.  That is the process by which people get to that court.  The processes 
for the others appear to me to be okay.  However, again, the problem we have is that there is a huge bulk of 
practical application, and it is pretty hard to work out whether it works, the extent to which it has changed from 
the current procedures and the extent to which it has made changes of the nature that I mentioned.   

I will continue on with division 5.  I have always been concerned - it has been the law for quite some time - that 
people can take the option of going for a summary offence and then end up being sentenced to the indictable 
offence penalty, even though they thought they were doing it to get out of receiving that indictable offence 
penalty.  I know it is the law, but it seems to be an incredibly unfair law at times. 

Hon Nick Griffiths:  It has been with us for some time. 

Hon PETER FOSS:  Yes.  I think we got it from the United Kingdom.  We inherited it a long time ago.  It 
always seems to me to be a little unfair.  I suppose it is a risk that people take.  They know what the risk is.  They 
hope that they will get off with a minor penalty because the matter is being dealt with summarily.  However, the 
magistrate suddenly decides that it is a terrible offence, and a person should be committed elsewhere to be 
sentenced.  It is one of those nasty things that can occasionally happen.  I am not suggesting that we change it, 
but I believe that we should at least know something about how it has operated.  I do not know how often it 
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happens that people get kicked upstairs for sentencing.  I do not know whether there is any history of magistrates 
behaving erratically, or whether it might just be an ill judgment on the part of the accused or the accused’s 
lawyer.  However, it is one of those areas that, although it is with us, I would like to know exactly how it works. 

Most of the decisions by juries in criminal matters are general verdicts.  We can still get general verdicts in civil 
cases, but it is very seldom that we get them.  Usually, if people have a jury, they get a special verdict.  Special 
verdicts are provided for in criminal trials, and they are dealt with in clause 113.  That is because, in the case of a 
person being found not guilty because of unsoundness of mind, it is a specific finding by a jury, and it is dealt 
with in a quite separate way as a result of that special finding.  The person is not guilty, but there is a special 
verdict that he is in fact of unsound mind.  As far as I can see, the procedures are the same, or substantially the 
same, for the giving of a jury verdict in terms of the number of jurors required and the amount of time required.  
I would like some confirmation that there are no changes in that area.  I know that there is the ability to do all 
those things, but I do not know whether there has been any substantive change.   

As far as I can see, the trial by a judge alone again seems to be much the same.  However, clause 118(1) states -  

If an accused is committed on a charge to a superior court or indicted in a superior court on a charge, 
the prosecutor or the accused may apply to the court for an order that the trial of the charge be by a 
judge alone without a jury. 

Has there been any change in the wording of that provision so that it is a widened circumstance?  In other words, 
it is not just a procedural change; it is actually a major substantive change.  Has any change been made in the 
wording of clause 118?  I will just mention that I do not think the explanatory memorandum to this Bill is very 
helpful. 

Hon Nick Griffiths:  No, it is not helpful. 

Hon PETER FOSS:  Explanatory memorandums tend to be a very poor substitute for what is written in the Act.  
I remember that being the case when I was Attorney General.  The Department of Justice had a great ability to 
bring out explanatory memorandums that did little more than repeat the actual wording of the statute, with 
mistakes.  Despite my best endeavours to get the department to improve them, I do not think it has moved on an 
awful lot since then. 

Hon Nick Griffiths:  In this case, it is even less illuminating than the words in the statute. 

Hon PETER FOSS:  Yes, that is right.  I would like to know whether there are any changes in that provision, 
intended or otherwise, and the effect of them.  All the rest of it looks to me to be purely the same procedures that 
we have currently.  However, I would like to know whether there have been any substantive changes to the 
provisions.  I have checked the service provisions, and they again appear to be unchanged.   

Generally speaking, as far as I could pick up in the time available to me, there did not appear to be major 
changes in the procedure provisions in the rest of the Bill.  However, as I have said, I am not sure that I have had 
the time to check that appropriately or, even if I did have the time, that I have quite the capacity to pick them up 
without the benefit of some sort of public submission on what changes should or should not occur.   

When a person welcomes a particular statute, it is always difficult when that person in fact had some 
involvement in the early stages of it.  When I was Attorney General, the legislation had not got to the stage of 
being drafted.  That has occurred.  On the face of it, I believe it is a very well set out and drafted Bill.  The 
problem that I have is that there are changes and matters of principle in the legislation which I have detected and 
with which I have some concerns.  My biggest concern is that there may be changes that I have not detected, 
simply because of lack of time or public submissions or background knowledge of it.   

A lot of things that are currently not stated and some things that are currently in the criminal practice rules are 
now in the Bill.  I will mention the criminal practice rules, because they were put in place by judges.  I had a 
complaint at the time they were brought in that although they were made by Supreme Court judges, they did not 
bother to consult District Court judges.  Anyone who has any knowledge of what the two courts do in the way of 
criminal law would recognise that as being a significant defect.  Although judges might have been asked, the 
wrong ones were asked.  I hate to think that the consultation with District Court judges in this case may have 
been as cursory as was the consultation by Supreme Court judges with District Court judges on the criminal 
practice rules.  I would like to know who has been consulted and the degree of consultation, especially given that 
the Law Society of WA has said that it was not adequately consulted.  I suspect that it has been through much the 
same process that Parliament is going through, in which it was given a large piece of legislation at the last 
moment and asked to give comments on it without an opportunity to enter into a dialogue.  This is the sort of 
legislation that should be a matter of not just submissions but also a proper dialogue.  The Opposition will 
support the Bill, but I personally regret the lack of time and the stage of the sitting at which it has been 
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introduced.  I will move that the Bill be referred to the Standing Committee on Legislation, along with the other 
two Bills that we are about to deal with.   

HON GIZ WATSON (North Metropolitan) [12.11 pm]:  On behalf of the Greens (WA), my comments on this 
Bill will be exceedingly limited, because I readily admit that I have not had a chance to read it.  The rate of 
production of Bills from the Attorney General on the one hand might be admirable, but on the other hand it 
creates significant problems for me as the Greens’ member with responsibility for legal matters.  What I am left 
with as a means of assessing whether this is good legislation is to consult some of the significant organisations in 
this area of law.  On that basis, just this morning I rang the Law Society and asked whether it was aware of this 
package of three Bills.  The second reading speech of the Criminal Procedure Bill states -  

The Criminal Procedure Bill gives effect to recommendation 16 of the Law Reform Commission’s final 
report on its review of our criminal and civil justice system that a comprehensive code of criminal 
practice procedure should be developed.  The Bill will modernise and consolidate criminal proceedings 
for both summary and indictable matters, and bring procedures in the summary jurisdiction in line with 
those in superior courts.   

It goes on to say that in addition to recommendation 16, which is addressed by the Bill itself, the Bill addresses 
27 other recommendations from the Law Reform Commission’s final report, addresses 33 recommendations of 
the Murray report, and further addresses various recommendations of the Law Reform Commission report titled, 
“Project 55 - Part II - Courts of Petty Sessions - Constitution, Powers and Procedure”, of November 1996.   

Hon Peter Foss:  The Law Reform Commission has about 200 consultants.   

Hon GIZ WATSON:  Yes, so it is probably excellent that all those recommendations will be enacted.  I feel that 
I need to be reassured that at the very least the Law Society of WA has given its support to this package of Bills.  
I have listened with interest to the comments of Hon Peter Foss, who obviously has vastly more experience and 
background in this area than I have and probably agrees that in principle this is a good change.  Certainly, we 
have supported in principle the recommendations of the Law Reform Commission’s final report.  However, there 
is a big difference between broadly supporting the recommendations from that report and being confident that 
the Bill reflects those recommendations, and that is where the gap is in my knowledge.  Quite frankly, my time 
has been taken up with even more urgent matters, such as legislation to deal with dangerous driving and the State 
Administrative Tribunal, which has been an enormous amount of work.   

I will conclude by asking that we not conclude the passage of this set of Bills today.  I understand that the 
minister is likely to not press the passage of these Bills through this place today.  I would like to have at some 
point feedback from the Law Society and probably the Criminal Lawyers Association to see whether they are 
happy with this package of Bills.  If they are happy, I will be quite happy to offer the support of the Greens for 
this package of Bills.  However, I reserve giving any indication of whether the Greens will give final support 
until I have had the opportunity to do that consultation.   

Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works). 
 


